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Costs Decision 
Site visit made on 2 October 2018 

by D Boffin  BSc (Hons) DipTP MRTPI Dip Bldg Cons (RICS) IHBC 

an Inspector appointed by the Secretary of State  

Decision date: 25 October 2018 

 
Costs application in relation to Appeal Ref: APP/W1145/W/18/3197482 

Barn at Higher Chasty, Holsworthy EX22 6NF 

 The application is made under the Town and Country Planning Act 1990, sections 78, 

322 and Schedule 6, and the Local Government Act 1972, section 250(5). 

 The application is made by Mr Luke Dunkin for a full award of costs against Torridge 

District Council. 

 The appeal was against the refusal to grant approval required under Schedule 2, Part 3, 

Class Q of the Town and Country Planning (General Permitted Development) (England) 

Order 2015 (as amended) for  change of use of an agricultural building to a 

dwellinghouse and associated operational development. 
 

Decision 

1. The application for an award of costs is allowed in the terms set out below. 

Reasons 

2. The Planning Practice Guidance (PPG) advises that parties in planning appeals 
should normally meet their own expenses.  However, costs may be awarded 

where a party has behaved unreasonably and that behaviour has directly 
caused another party to incur unnecessary or wasted expense in the appeal 

process.   

3. The PPG advises that an award of costs against a local planning authority may 
be procedural, relating to the appeal process, or substantive, relating to the 

planning merits of the appeal.  It makes clear that a local planning authority is 
required to behave reasonably in relation to both of these elements and 

provides examples of unreasonable behaviour for both1. The application was 
made in writing and therefore there is no need to rehearse the detailed points 
made. 

4. The thrust of the applicant’s case is that the Council failed to assess the prior 
approval application against materials considerations including case law, 

previous planning appeals and the PPG, failed to take into account evidence 
provided by the applicant, failed to acknowledge the errors in the decision 
making process, failed to address evidence raised in his statement of case, 

introduced evidence at a late stage that could have been provided at an earlier 
stage, failed to apply the relevant criteria under Schedule 2, Part 3, Class Q of 

The Town and Country Planning (General Permitted Development) (England) 
Order 2015, as amended (hereafter referred to as ‘Class Q’ and ‘GPDO’) and 
applied a strict test that is not part of Class Q or the PPG. 

                                       
1 Paragraph: 047 Reference ID: 16-047-20140306 and Paragraph: 049 Reference ID: 16-049-20140306 
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5. The PPG makes it clear that although costs can only be awarded in relation to 

unnecessary or wasted expense at the appeal or other proceeding, behaviour 
and actions at the time of an application can be taken into account in the 

Inspector’s consideration of whether or not costs should be awarded.   

6. A previous application (ref. 1/0447/2017/AGMB) was refused and one of the 
reasons for refusal related to the fact that the Council considered that there 

was insufficient evidence to show that the building was used as part of an 
agricultural trade or business on 20 March 2013.  That reason also stated that 

the building and land in addition were not in a sole agricultural use on the day 
the application was made with the current use of the buildings and land being 
adjudged to be for the keeping of horses on the land.  The second reason for 

refusal related to the size of the building. 

7. To try and overcome the reasons for refusal the applicant submitted the prior 

approval application that is the subject of my appeal decision.  That application 
was accompanied by a planning statement that set out in detail the material 
considerations of why the applicant considered that the building could be 

defined as an agricultural building for the purposes of Class Q and why the 
applicant considered that the Government’s nationally described space 

standards and the size of the building were not relevant to Class Q.  It was also 
accompanied by a letter from a Mr K Hopper in relation to the use of the appeal 
building on the 20 March 2013.   

8. The Council’s decision letter in relation to that prior approval application was 
imprecise, as outlined within my appeal decision, and did not include specific 

reasons for refusal.  It does appear to take into account the letter from Mr K 
Hopper.  As stated in my appeal decision, notwithstanding the wording of 
Paragraph Q.1. (a), the proposal would not be permitted development if the 

appeal building is not an agricultural building at the time of the application.  As 
such, the Council did not act unreasonably by taking into account the 

intervening use of the appeal building and its curtilage.  Moreover, whether a 
material change of use has occurred is a matter of planning judgement. 

9. Nevertheless, the decision letter refers to a previous officer’s visit to the site 

but does not state what evidence that officer had of equine uses within the 
appeal building or its curtilage.  Additionally, the Council has provided little 

evidence to indicate that the applicant’s information presented within his 
planning statement had been taken into account or why it persisted with its 
concerns in relation to equine uses.  Moreover, it does not explain, taking into 

account that planning statement, the relevance of the references to the 2 
appeal decisions2 as to why the Council considers that no trade or business was 

being operated from the site.  

10. In addition the Council did not submit a statement of case to substantiate its 

decision or provide evidence as to why it disputed the applicant’s submitted 
information.  The Council did provide copies of photographs that it states were 
taken by the previous officer with its rebuttal to this costs application.  It is 

reasonable to consider that the Council determined that these photographs 
formed part of the clear evidence of equine use cited in that rebuttal.  

Nonetheless, there does not appear to be any reason as to why these 
photographs could not have been provided at a much earlier stage in the 
application or appeal process.   

                                       
2 APP/W3520/A/14/2222816 & APP/X118/W/16/3162634 
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11. Consequently, I consider that taking into account all of the above that the 

Council has behaved unreasonably in these respects.  Given my findings, the 
work and the associated expense that the applicant undertook in defending the 

aspect of his case in relation to whether the building could be defined as an 
agricultural building was unnecessary. 

12. In relation to the Council’s concerns in respect of the size of the building again 

the Council’s decision letter is not entirely precise.  It states that ‘..the building 
does not qualify for part Q rights because of its limited size’ .  The limitations 

and restrictions of Q.1. do not contain a minimum size requirement for a 
building.  However, the PPG states that the right assumes that the agricultural 
building is capable of functioning as a dwelling.  It is therefore reasonable for 

the Council to assess whether it is of sufficient size to provide the facilities 
required for day-to-day domestic existence.  Nevertheless, the paragraph is 

located within the decision letter directly after a list of the prior approval 
matters that form part of the conditions of Q.2.  As such, it is reasonable to 
deem that the Council found that the size of the building led to the proposal 

being unacceptable in terms of the prior approval matters Q.2. (e) and (f) of 
Class Q, as outlined in my appeal decision.   

13. I have found that the size of the building does not relate to Q.2. (e) as the 
matters that are to be considered in that respect are the siting and location of 
the building.  However, Q.2. (f) relates to design or external appearance and 

Paragraph W(10)(b) of the GPDO states that local planning authorities must 
have regard to the National Planning Policy Framework issued in March 2012 

(the previous Framework) so far as relevant to the subject matter of the prior 
approval, as if the application were a planning application .  The nationally 
described space standards can only be applied where there is a relevant 

current development plan policy and in this case there is no evidence that there 
is such a policy in place.  However, as stated in my decision, they are a useful 

yardstick against which to assess the proposal. Consequently, even though the 
wording of the decision letter could have been more precise the Council was 
not unreasonable in taking the size of the building into account as part of Q.2. 

(f) as it relates to design.  

14. Notwithstanding the intention of the regulations to boost housing delivery and 

the ‘light touch’ prior approval procedure, there will be situations where 
development is not acceptable. This is a matter of planning judgement.  Based 
on my findings, I am satisfied that the Council did not behave unreasonably in 

refusing the application.  As such, I do not consider a full award of costs is 
justified as the decision as a whole was not fundamentally unsound.   

15. However, given my findings in relation to whether the building could be defined 
as an agricultural building I find that unreasonable behaviour resulting in 

unnecessary or wasted expense, as described in the PPG, has been 
demonstrated and that a partial award of costs is justified. 

Costs Order  

16. In exercise of the powers under section 250(5) of the Local Government Act 

1972 and Schedule 6 of the Town and Country Planning Act 1990 as amended, 
and all other enabling powers on that behalf, IT IS HEREBY ORDERED that 

Torridge District Council shall pay to Mr Luke Dunkin the costs of the appeal 
proceedings described in the heading of this decision limited to those costs 
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incurred in defending arguments relating to whether the building could be 

defined as an agricultural building. 

17. The applicant is now invited to submit to Torridge District Council, to whom a 

copy of this decision has been sent, details of those costs with a view to 
reaching agreement as to the amount. In the event that the parties cannot 

agree on the amount, a copy of the guidance note on how to apply for a 
detailed assessment by the Senior Courts Costs Office is enclosed. 

 

D. Boffin 

INSPECTOR 
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